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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

GERARD STEPHAN, 8
8
Plaintiff, 8
8

V. 8 Civil Action No. 3:07-CV-1363-N
8
BABYSPORT, L.L.C,, etal., 8
8
Defendants. 8

ORDER

This Order addresses Defendants BabySport, L.L.C. (“BabySport”) and Tommy
Habeeb’s motion to dismiss Plaintiff Gerard Stephan’s cause of action for misappropriation
[27]. Because Stephan failed to allege an essential element of his claim for misappropriation,
the Court grants Defendants’ motion.

In his complaint, Stephan alleges, among other claims, a cause of action for
“misappropriation pursuant to New York common law.” PIl.’s Compl. § 64. To state a claim
for misappropriation under New York common law “two essential elements must be
established: the requisite legal relationship must exist between the parties, and the idea must
be novel and concrete.” McGhan v. Ebersol, 608 F. Supp. 277, 284 (S.D.N.Y. 1985); see
also Zikakis v. Staubach Retail Servs., Inc., No. 04 Civ. 9609, 2005 WL 2347852, at *3
(S.D.N.Y. Sept. 26, 2005) (“[T]o state a claim under New York law for misappropriation of
an idea, plaintiff must satisfy two elements. First, plaintiff must establish that the idea

disclosed is novel. Second, plaintiff must establish that a legal relationship existed between
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the parties.”). The legal relationship required “may be either a fiduciary relationship, or
based on an express contract, and implied-in-fact contract, or a quasi-contract.” McGhan,
608 F. Supp. at 284 (citing Vantage Point, Inc. v. Parker Brothers, Inc., 529 F. Supp. 1204,
1216-17 (E.D.N.Y. 1981)). Here, Stephan’s complaint fails to allege the existence of any
such legal relationship among the parties and, therefore, fails properly to state a claim for
misappropriation under New York common law. Accordingly, the Court grants Defendants’

motion and dismisses Stephan’s claim for misappropriation.

Signed January 17, 2008.
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David C. Godbey ,r’"f
United States District Judge™ ™
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