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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

S-LINE LLC,
Plaintiff, Case No. 3:14-CV-02284
V.
B2B SUPPLY and
JERRELL P. SQUYRES, Jury Trial Demanded
Defendants.

DEFENDANT JERRELL P. SQUYRES’ MOTION TO DISMISS THE CLAIMS
ASSERTED AGAINST HIM IN PLAINTIFE’S FIRST AMENDED COMPLAINT

Defendant Jerrell P. Squyres hereby moves to dismiss all allegations asserted against him
in Plaintiff S-Line LLC’s First Amended Complaint for Patent Infringement (Dkt. 20) pursuant
to FED. R. Civ. P. 12(b)(6). Plaintiff S-Line’s First Amended Complaint (“FAC”) seeks to hold
Mr. Squyres personally liable for actions allegedly taken by his company. But, as explained
below, S-Line’s allegations against Mr. Squyres are deficient and therefore fail to state a
plausible claim upon which relief can be granted.

I. PROCEDURAL BACKGROUND

This is the second motion to dismiss Mr. Squyres has filed in this patent case. Plaintiff S-
Line LLC (“S-Line”) filed its original “Complaint for Patent Infringement” against Defendants
B2B Casuals, Inc. d/b/a B2B Supply (“B2B”) ! and Mr. Squyres on June 23, 2014. Mr. Squyres

filed a motion to dismiss (Dkt. 14) the original complaint pursuant to FED. R. Civ. P. 12(b)(6) on

! The original complaint referred to B2B Supply, not B2B Casuals, Inc. B2B Supply is an
assumed name of B2B Casuals, Inc.
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August 18, 2014.> S-line then filed its First Amended Complaint for Patent Infringement (Dkt.
20) on September 4, 2014. S-line’s First Amended Complaint rendered Mr. Squyres’ first
motion to dismiss moot, and he filed a Notice of Mootness (Dkt. 21) with the Court on
September 6, 2014. Mr. Squyres respectfully submits this second motion to dismiss under FED.
R. Civ. P. 12(b)(6) because S-line’s First Amended Complaint, like its original complaint, fails to
state a plausible claim for relief against Mr. Squyres.
I1. ALLEGATIONS IN THE FIRST AMENDED COMPLAINT

S-Line’s First Amended Complaint (“FAC”) seeks to assert three claims: (i) a claim of
direct infringement against B2B under 35 U.S.C. § 271(a), (ii) a claim of direct infringement
against Mr. Squires under 35 U.S.C. § 271(a), and (iii) a claim of inducement of infringement
against Mr. Squyres under 35 U.S.C. § 271(b). (FAC, Dkt. 20 at 1161-63, 69-78, and 83-89.)

The FAC alleges that B2B is a Texas corporation that was formed on October 17, 2006.
(Id. at §24.) It alleges that Mr. Squyres wife, Elizabeth Squyres, owns 100% of the stock of
B2B and is the corporation’s sole director. (ld. at 1 24-26.) The FAC alleges that B2B is in the
custom embroidery and screen printing business. (Id. at 1 23, 27, 28 and Ex. E.) The
Certificate of Formation attached as Exhibit D to the FAC, however, states that B2B was
organized for “the transaction of any and all lawful business for which corporations may be
organized under the Texas Business Organization Code.” (ld. at Ex. D.) In addition, the FAC
asserts that Elizabeth Squyres filed an Assumed Name Certificate on August 23, 2010, stating
that B2B would conduct business under the assumed name “B2B Supply.” (ld. at 129 and Ex.

F)

2 B2B filed its Answer, Affirmative Defenses and Counterclaim (Dkt. 15) in response to S-line’s
original complaint on August 18, 2014.
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Regarding Mr. Squyres, the FAC alleges that he was President and “the Shareholder” of
another corporation, JPS Corporation, until about October 22, 2008, when the assets of JPS
Corporation were purchased by S-Line. (Id. at 11 19 and 20.) Those assets are alleged to include
the application for the patent-in-suit, U.S. Patent No. 7,731,462 (“the ‘462 Patent”), on which
Mr. Squyres is listed as one of the inventors. (ld. at 1117, 18 and 20.) From October 22, 2008,
until on or about October 22, 2011, Mr. Squyres was an employee of S-Line. (Id. at §31.) In
addition, S-Line alleges that “at least some” of Mr. Squyres’ non-compete and non-solicitation
obligations to S-Line expired two years later on October 22, 2013.> (Id. at 17 31 and 32.) S-Line
contends that B2B Supply “opened its doors on November 1, 2013 to “assist freight lines with
custom cargo restraint needs.” (Id. at 1130 and 33.) It further alleges that Mr. Squyres is
president of B2B Supply. (1d. at 1 30.)

Regarding alleged infringement, S-Line’s FAC asserts that “Defendant B2B has offered
for sale and/or sold, by way of an executed purchase agreement or similar document, bulkheads
for cargo transport vehicles to third party ABF Freight System, Inc. (“ABF Freight”).” (ld. at
11 6; see also id. at 1142, 43, 62 and 63.) More specifically, the FAC alleges that “in or around
March 2014, B2B entered into an agreement with ABF Freight for the sale of bulkheads.” (ld. at
17.) S-Line refers to the agreement as the “B2B-ABF Agreement.” (Id.) The bulkheads are
alleged to infringe the ‘462 Patent. (Id. at 1 13, 62 and 63.)

S-Line’s FAC alleges that “[Mr.] Squyres negotiated the B2B-ABF Agreement on behalf

of B2B with ABF Freight.” (Id. at 11 8 and 44 (emphasis added).) S-Line further alleges that

® While S-Line admits that “at least some” of Mr. Squyres’ non-compete and non-solicitation
obligations have expired, the FAC fails to identify any such obligations that S-Line may contend
remain in force.
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Mr. Squyres negotiated an agreement between B2B and Hooten’s Hardware LLC for the
manufacture and delivery of bulkheads to ABF Freight. (Id. at 11 46-48.)

In his motion to dismiss S-Line’s original complaint, Mr. Squyres pointed out that S-Line
must pierce the corporate veil before Mr. Squyres can be held liable under 35 U.S.C. § 271(a) for
the activities of B2B. (Def. Jerrell P. Squyres Mot. to Dismiss, Dkt. 14 at p. 4.) S-line’s FAC
includes a variety of conclusory allegations that seem intended to overcome some of the
deficiencies in its original complaint by asserting an alter ego theory. (FAC, Dkt. 20 at 11 69-
78.) Essentially every one of these conclusory allegations is made “[u]pon information and
belief” and is devoid of factual support. (Id.) For example, the FAC alleges that “B2B is merely
the alter ego of Squyres because Squyres exercised dominion of the policy and business
practices of B2B and has used the corporate entity of B2B in order to defeat justice and/or evade
liability.” (Id. at §77.) The FAC, however, fails to say how Mr. Squyres allegedly “exercised
dominion of the policy and business practice of B2B” or explain how he has allegedly used the
corporation to “defeat justice and/or evade liability.”

Mr. Squyres’ first motion to dismiss also pointed out that a claim of inducement of
infringement requires far more than the ambiguous and incomplete allegations that were
contained in S-Line’s original complaint. (Def. Jerrell P. Squyres Mot. to Dismiss, Dkt. 14 at pp.
5and 6. ) S-Line’s FAC now includes additional, conclusory allegations, but it still fails to state
a plausible claim for inducement of infringement. For example, the FAC alleges that “[Mr.]
Squyres directed B2B to offer for sale and/or sell the B2B Infringing Bulkheads to at least ABF
Freight,” id. at | 84, but it fails to allege any factual context about how he allegedly directed
B2B’s activities. The FAC further alleges that “[Mr.] Squyres was aware that at least the act of

offer for selling and/or selling the B2B Infringing Bulkheads to at least ABF Freight would
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infringe one or more claims of the ‘462 Patent.” (Id. at 1 85.) But again, the FAC fails to allege
any factual context to indicate how or why Mr. Squyres was allegedly aware that offering to sell
or selling a bulkhead would infringe the ‘462 Patent.

This is a particularly significant deficiency because the claims of the ‘462 Patent are not
directed to a bulkhead alone. Instead, they are directed to a bulkhead in combination with a
cargo container. The ‘462 Patent has two independent claims, claims 1 and 11. (FAC, Dkt 20,
Ex. 1, ‘462 Patent at col. 4, lines 10-35 and col. 5, lines 10-30.) The preamble of both claim 1
and claim 11 recites:

A bulkhead for dividing a cargo container having a first wall, a
second wall, a top, and at bottom into a first compartment and a

(Id. at col. 4, lines 10-13 and col. 5 lines 10-12.) Claim 1 of the ‘462 Patent requires the
bulkhead to include two bars that are attached to the walls of a cargo container:

at least two bars each having a first end removably attached to said
first wall and a second end removably attached to said second wall

(Id. at col. 4, lines 22-25.) Claim 11 of the ‘462 Patent similarly requires the bulkhead to have
two bars that are attached to the walls of a cargo container:

at least two bars . . . removably attached to and excluding from
said first wall to said second wall . . . .

(Id. at col. 5 lines 18-20.) Thus, the plain language of the claims shows that the invention of the
‘462 Patent is the combination of a bulkhead and cargo container. A bulkhead alone simply does
not fall within the scope of the claims of the ‘462 Patent.

S-Line’s FAC therefore fails to adequately allege direct infringement because it does not
allege that B2B (or anyone else) manufactured, offered for sale, or sold the combination of a

bulkhead and a cargo container. Because there is no adequate allegation of direct infringement,
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there also is no adequate allegation of knowledge or intent necessary to state a claim of
inducement of infringement against Mr. Squyres under 35 U.S.C. § 271(b).

I1l. ARGUMENT AND AUTHORITIES
A. Legal Standard

For a complaint to withstand a motion to dismiss under Rule 12(b)(6), it must include “a
short and plain statement of the claim showing that the pleader is entitled to relief.” FED. R. CIv.
P. 8(a)(2). In analyzing a motion to dismiss under FED. R. Civ. P. 12(b)(6), a court should accept
all well-pleaded facts as true, viewing them in the light most favorable to the pleader. Martin K.
Eby Constr. Co. v. Dallas Area Rapid Transit, 369 F.3d 464, 467 (5th Cir. 2004). A complaint
must “contain sufficient factual matter, accepted as true, to state a claim to relief that is plausible
on its face.” Howe v. Yellowbook, USA, 840 F. Supp. 2d 970, 975 (N.D. Tex. 2011) (Lynn, J.)
(citing Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, (2007)). It must provide “more than an
unadorned accusation devoid of factual support,” but need not include detailed factual
recitations. Id. (citing Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)). Although courts must
presume that the pleader’s allegations are true, “legal conclusion[s] couched as . . . factual
allegation[s]” are not given such deference. See Twombly, 550 U.S. at 555.

Under Rule 9, when parties allege fraud, they must ‘“state with particularity the
circumstances constituting fraud.” FED. R. CIv. P. 9(b). “At a minimum, Rule 9(b) requires that
the plaintiff specify the particulars of ‘time, place, and contents of the false representations,’”
Williams v. WMX Technologies, Inc., 112 F.3d 175, 179 (5th Cir. 1997) (internal citations
omitted), by alleging the “who, what, when, where, and how,” Melder v. Morris, 27 F.3d 1097,

1100 n.5 (5th Cir. 1994).
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B. S-Line Fails to State a Claim for Direct Infringement Under § 271(a)

Under §271(a), “whoever without authority makes, uses, offers to sell, or sells” a
patented invention or imports a patented invention into the United States is liable for direct
patent infringement. 35 U.S.C. §271(a). S-Line’s FAC asserts that B2B committed direct
infringement “through at least its sale and/or offer to sell the B2B Infringing Bulkheads in
violation of 35 U.S.C. § 271(a).” (Dkt. 20 at 63.) The FAC then seeks to hold Mr. Squires
personally liable for alleged direct infringement under an alter ego theory based on B2B’s
activities concerning the “B2B Infringing Bulkheads.” (Id. at {1 69-78.)

1. The FAC Fails to Allege that Anyone Made, Used, Offered for Sale or Sold
the Claimed Invention of the ‘462 Patent

S-Line’s FAC alleges that B2B and, under an alter ego theory, Mr. Squyres, directly
infringe the ‘462 Patent by offering to sell and/or selling the “B2B Infringing Bulkheads.” But
the plain language of the claims of the ‘462 Patent shows that the claimed invention is not
merely a bulkhead; instead, it is a particular bulkhead in combination with a cargo container.
(Dkt. 20, Ex. A, ‘462 Patent at claims 1 and 11.) Because the FAC fails to allege that anyone has
made, used, offered for sale, or sold the claimed bulkhead in combination with a cargo container,
S-Line has failed to state a plausible claim for direct infringement under 35 U.S.C. § 271(a).

2. The FAC Fails to Include Allegations Sufficient to Justify Piercing the
Corporate Veil

S-Line’s direct infringement claim against Mr. Squyres also is deficient because it fails to
meet the rigorous legal standards required to pierce the corporate veil of B2B. The Federal
Circuit has held that personal liability under § 271(a) for corporate acts “requires sufficient
evidence to justify piercing the corporate veil.” Al-Site Corp. v. VSI Int’l, Inc., 174 F.3d 1308,

1331 (Fed. Cir. 1999). In Al-Site, former Chief Judge Rader explained that “[t]he corporate
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entity deserves respect and legal recognition unless specific, unusual circumstances justify
disregarding the corporate structure.” Id.
Under Texas law, a shareholder of a corporation and any affiliate of such a shareholder:
may not be held liable to the corporation or its obligees with
respect to . . . any contractual obligation of the corporation or any
matter relating to or arising from the obligation on the basis that
the holder, beneficial owner, subscriber, or affiliate is or was the

alter ego of the corporation or on the basis of actual or constructive
fraud, a sham to perpetrate a fraud, or other similar theory.

TEX. Bus. ORGs. CODE § 21.223(a)(2). The statute provides an exception to this exemption “if
the obligee demonstrates that the holder . . . or affiliate caused the corporation to be used for the
purpose of perpetrating and did perpetrate an actual fraud on the obligee primarily for the direct
personal benefit of the holder . . . or affiliate.” TEX. Bus. ORGS. CODE § 21.223(b). Here, the
provisions of 8§ 21.223(a)(2) apply to Mr. Squyres because he is an employee of B2B and
married to B2B’s sole sharcholder. (Dkt. 20 at 9 25, 26, and 30.) Further, the provisions of
8 21.223(a)(2) apply to S-Line’s infringement allegations because they relate to or arise from
contractual obligations of B2B. (Id. at 1 7, 41-44, 46-48.)

The FAC, however, fails to include the allegations required by TEX. Bus. ORGS. CODE
8 21.223(b). There are no allegations of an “actual fraud.” While the FAC does mention the
word “fraud” in one the conclusory allegation (FAC, Dkt. 20 at § 75), it fails to provide any
factual context and certainly fails to meet the heightened pleading requirements of FED. R. Civ.

P.9(b).*

* Other paragraphs of the FAC include a variety of conclusory allegations that are pled upon
information and belief. (Dkt. 20 at { 70-74 and 76-78.) However, “even where allegations are

based on information and belief, the complaint must set forth a factual basis for such belief.”
ABC Arbitrage v. Tchuruk, 291 F.3d 336, 350 n.67 (5th Cir. 2002).
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3. Conclusory and Ambiguous Allegations Fail to State a Plausible Claim

At certain points in the FAC, S-line alleges that “Squyres and B2B” have offered for sale
and/or sold infringing bulkhead products.” (Dkt. 20 at §9 13 and 41.) But these allegations are
inconsistent with other allegations that more clearly allege that B2B was the party who entered
into the agreement to sell the accused bulkheads. (Id. at 116, 7, 42, 43, 47, 62, and 63.) Nothing
in the FAC alleges that Mr. Squires was acting in a capacity other that his capacity as an
officer/employee of B2B with respect to the accused bulkheads. Accordingly, the allegations in
paragraphs 13 and 41 of the FAC must be based upon S-Line’s ill-founded alter ego theory,
rather than any independent conduct of Mr. Squyres.

C. The FAC Fails to State a Claim for Inducement of Infringement Under § 271(b)

S-Line also attempts to allege a claim of inducement of infringement against Mr. Squyres
under 35 U.S.C. §271(b). Section 271(b) provides that “[w]hoever actively induces
infringement of a patent shall be liable as an infringer.” 35 U.S.C. § 271(b). Liability under
§ 271(b) “requires knowledge that the induced acts constitute patent infringement.” Global-Tech
Appliances, Inc. v. SEB S.A., 131 S. Ct. 2060, 2068 (2011). Thus, to state a claim for
inducement of infringement, a patentee must allege that “the accused inducer took an affirmative
act to encourage infringement with the knowledge that the induced acts constitute patent
infringement.” Microsoft Corp. v. DataTern, Inc., 775 F.3d 899, 904 (Fed. Cir. 2014). The
patentee must also allege direct infringement because “[t]here can be no inducement of
infringement without direct infringement by some party.” Met-Coil Sys. Corp. v. Korners
Unlimited, Inc., 803 F.2d 684, 687 (Fed. Cir. 1986).

Here, S-Line’s inducement claim fails because the FAC does not include a plausible

allegation of direct infringement. As explained above on pages 5-6 and 7 of this memorandum,
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the FAC never alleges that any party makes, uses, sells, or offers to sell the full claimed
invention of the ‘462 Patent, which is a bulkhead in combination with a cargo container.

S-Line’s inducement claim also fails because the FAC does not adequately allege that
Mr. Squyres acted with the knowledge that the allegedly induced acts constitute patent
infringement. The FAC alleges the Mr. Squyres “directed” B2B to sell “B2B Infringing
Bulkheads” and that he was “aware” that “the act of offer for selling and/or selling the B2B
Infringing Bulkheads to at least ABF Freight would infringe one or more claims of the ‘462
Patent.” (Dkt. 20 at 9984 and 85.) But such allegations are legally insufficient because a
bulkhead is only a part of the claimed invention. The FAC includes no allegations concerning
such a bulkhead in combination with a cargo container, and the FAC therefore fails to state a
plausible claim for inducement of infringement.

IV. CONCLUSION

For all the foregoing reasons, Defendant Jerrell P. Squyres requests that the present

motion be granted and that the allegations asserted against him in the FAC be dismissed with

prejudice. This motion is accompanied by a proposed order granting the requested relief.

-10 -
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Dated: September 18, 2014. Respectfully submitted,

/sl Steven E. Ross

Steven E. Ross
Attorney-in-Charge

Texas State Bar No. 17305500
Kenneth Thomas Emanuelson
Texas Bar No. 24012591

ROSS JOYNER PLLC
1700 Pacific Ave., Suite 3750
Dallas, Texas 75201

Phone: 972-661-9400
Facsimile: 972-661-9401
sross@rossjoynerlaw.com

kemanuelson@rossjoynerlaw.com

ATTORNEYS FOR DEFENDANTS
B2B CASUALS, INC. d/b/a B2B SUPPLY
and JERRELL P. SQUYRES

CERTIFICATE OF SERVICE

| hereby certify that all counsel of record who are deemed registered users of the Court’s
ECF system and who have thereby consented to electronic service are being served with a copy
of this document and the accompanying proposed order via the Court’s ECF system on this 18th
day of September, 2014.

/s/ Steven E. Ross
Steven E. Ross
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